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STATEMENT OF QUESTIONS PRESENTED 


In this case appellant was convicted of murder in the at- 
tempted perpetration of rape. A prior conviction was re- 
versed, this Court holding oral confessions admissible, but 
excluding a written confession because of delay. In the 
opinion of the appellee the questions are: 


1. Were appellant’s clothes, bearing traces, admis- 
sible because recovered by consent subsequent to a 
voluntary confession in which their existence and loca- 
tion had been revealed? 

2. Was reenactment of the crime excluded by the 
Court in its previous opinion? 

3. Was the corpus delicti of murder in the attempted 
perpetration of rape demonstrated independently of 
the confession? 

4. Was consent to a lie-detector test admissible as a 
circumstance bearing on voluntariness of the confes- 
sion? 

5. Is it permissible to argue the significance of the ab- 
sence of a written confession without revealing that one 
had in fact been executed? 

6. Did not the court rightfully reject proffered in- 
structions disparaging circumstantial evidence and cor- 
rectly refuse to add to its charge matters pertaining 
to particular evidence? 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,689 
Cuarence E. Watson, JE., APPELLANT 
v. 


Untrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment was returned charging appellant, in addi- 
tion to other counts, with having, on July 5, 1953, purposely 
murdered Alyce O. Taggart in the attempted perpetration 
of rape (count three, R. 1018). After a previous judgment 
of conviction was reversed,’ appellant was again tried 
and found guilty of first degree murder as charged in the 
third count (R. 908). This appeal is from the judgment of 
conviction entered on that verdict? (R. 1083). 

As of July 4, 1953 the deceased, Alyce O. Taggart, had 
been for several years a tenant of an institution, restricted 


1 Watson v. United States, 98 U.S. App. D.C. 221, 234 F.2d 42 
(D.C. Cir. 1956). 

2 Appellant was also found guilty of second degree murder on 
count one which charged the killing was purposeful, premeditated 
and deliberate (R. 908, 1018). He was additionally charged with 
purposeful murder in the perpetration of housebreaking (count two) 
and with housebreaking (count four, R. 1019). On these counts 
appellant was found not guilty (R. 908). 


(1) 
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to lady occupants, known as Scotts Hotel, located at 2131 
O Street N. W. (BR. 123, 132). Scotts Hotel is of consider- 
able size, containing several floors and two hundred and 
fifty rooms (R. 195). The hotel is L-shaped, one wing 
extending on O Street and the other running north from it 
at a right angle (R. 169; Gov. Ex. 3B, R. 170). Up to the 
floor level of the second floor, however, the hotel is rec- 
tangular, the remaining space being bounded by an alley 
running north from O Street, and by another alley, in back 
of the hotel, between O and P, and paralleling these streets 
(R. 169, 526, 529; Gov. Ex’s 3B, 4, R. 170, 233). 

The exterior two sides of the low-roofed rectangle above- 
described are bordered with Anchor Fence of commercial 
height, with the chain links twined over the top bar (R. 
277); Gov. Ex. 3B, R. 170). One such side parallels the 
alley in back of the hotel and the other the adjoining alley 
affording ingress from O Street. 


The rear entrance is in the alley back of the hotel at the 
northwest corner of the fenced area (R. 173; Gov. Ex. 3-J, 
R.173). The approach to this entrance consists of an open- 
ing in the wall flanked by iron-grilled gates, kept open be- 
cause of fire regulations (R. 146; Gov. Ex. 3A, R. 147). 
From this entrance, over which the low roof is raised to 
give head room, about eight steps lead down to an interior 
door, fitted with a latch which, if pushed on, permits the 

door, upon closing automatically, to lock (R. 160, 573, 692). 
. The raised section of the roof over the rear entrance joins 
on one side the second floor wall of the hotel proper; on an- 
other side the raised section abuts the alley, lessening con- 
siderably the inside height of the fence at this point (Gov. 
Ex. 3G, R.171.) A few feet from the raised portion of the 
roof, along the wall which marks its western boundary, is 
the window of Room 213, occupied by the decedent (R. 132, 
173; Gov. Ex. 3J, B. 173). The window had a metal screen, 
equipped with four spring-clip fasteners operable from in- 
side the room (R. 169, 577; Gov. Ex. 3E, R. 171). 

The decedent’s room, from the door inwards, ran east in 
length, ending at a window giving out on the low roof of the 
separate above-ground basement of the hotel heretofore 
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described (R. 234-236, 241). Immediately inside the door 
the room was separated into a small utility area containing 
a closet on the right-hand (south) side and a sink on the 
left (north) wall. Continuing into the room, on the right, 
jast after the closet, there was a bookcase headboard above 
the decedent’s bed, surmounted by a gooseneck lamp. The 
bed was located along the right (south) wall. In the corner 
of the room at the foot of the bed was a dresser, placed cater- 
cornered. In the opposite corner was an overstuffed chair. 
Other articles, mostly furniture, were lined along the north 
wall (R. 234-236; Gov. Ex. 4, R. 233). 

The last resident of the hotel to see Miss Taggart alive 
was Mrs. Mary Sikora Grimes, who occupied a room two 
doors from Room 213 (R. 211-213). At 11:30 P.M. Satur- 
day night, July fourth, Mrs. Grimes had said goodnight in 
the decedent’s room. Miss Taggart was then in night- 
clothes fixing her hair (R. 214, 216). Earlier the decedent 
had shown her five church envelopes and a plain white en- 
velope in which she had been putting money (R. 214, 219). 

Although the body of Miss Taggart was not discovered 
by a maid until about ten A.M., Monday, July sixth, about 
thirty-two hours after her death, convergent lines of proof 
indicated the murder occurred in the small hours of Sun- 
day, July fifth. Mrs. Grimes had occasion to go into the 
corridor at 1:30 A.M., Sunday, July fifth, at which time she 
noticed the decedent’s door ajar, held open by a waste- 
basket (R. 217). About 8:30 A.M., Sunday morning, Mrs. 
Grimes knocked on the decedent’s door, receiving no an- 
swer (R. 218). The door, equipped to fasten automatically 
upon closing, was locked (R. 216, 218). The autopsy re- 
vealed the most probable time of death, within a larger 
possible range, was early Sunday morning (R. 89). 

The coroner found Miss Taggart’s death to have been 
caused by several blows with a blunt instrument crushing 
the right side of her head* (R. 88). When the homicide 
officers arrived at 10:15 A.M., July sixth, shortly after the 
discovery of the crime, they found the deceased stripped and 


3 Among other injuries, the skull had been pulverized and the 
right cheekbone had been crushed (R. 84, 86). 
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her limbs disposed for intercourse, the occurrence of which 
was additionally indicated by traces found by the coroner.‘ 

The decedent had been a bowler, and the manager of the 
hotel had noticed several times a duckpin which the de- 
ceased kept on the top shelf of the bookcase headboard of 
her bed (R. 156). The officers found the duckpin, near 
the head of the body, the bottom third of the pin being 
covered with blood (R. 237, 624). The neck of the pin bore 
traces indicating it had been handled by several fingers 
leaving smudges unidentifiable, according to the expert, be- 
cause of slipping of the fingers, too heavy pressure or ex- 
cess moisture on the hand (R. 265, 624, 625, 632). 

The body, in the state previously described (note 4 and 
text), was lying diagonally across the floor beside the bed 
(R. 237). Around the neck was a silk stocking which had 
been looped around with the ends underneath the body 
(R. 238). Blood, reaching to the ceiling, was spattered on 
the wall and bed and there were spots on the floor on each 
side of the head (R. 239). The room which had been im- 
maculate, was in disarray (R. 135, 214). The bottom drawer 
of the dresser had been pulled open and the contents jumbled 
(R. 240). A bloody towel and handerchiefs were beside the 
body (R. 238). The bottom part of the window was pushed 
up as high as it would go and the blind was all the way 
to the top (R. 135, 241). The screen was outside on the roof, 
underneath the window (R. 241). 


* Appellant’s third argument (Br. 32), that murder in the at- 
tempted perpetration of rape was not established independently of 
the confession, makes it necessary to refer to facts indisputably 
indicating ravishment. The body was on the floor with a silk stock- 
ing looped about the neck (R. 236, 238). The deceased was nude, 
her nightgown having been pulled up to the breasts. The hips and 
buttocks were propped on a cushion from the overstuffed chair and 
a pillow; the legs were spread and the left slightly bent (R. 238, 
239). The coroner found one side of the entrance to the vagina 
swollen by some force (R. 87). That no semen was found was 
explained by severe infestation accompanied by decomposition 
(R. 87). Appellant abandoned at the trial a contemplated reliance 
on this negative circumstance after consultation with gynecological 
experts provided him (R. 131). 
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On the morning of July 18, 1953 the appellant orally con- 
fessed to Sergeant Deenihan (R. 339-343) and later to Cap- 
tain Felber (R. 525-530). The appellant stated that he had 
a room in the apartment of a Mrs. Lambert at 2100 19th 
Street N. W. (RB. 525, 526). After spending the evening of 
July fourth with the landlady and her daughter he had 
returned with them about 11:30 P.M. (R. 339, 525, 526). 
Having a ‘‘sudden urge for a woman’’ he got up around 
1:30 A.M., dressed and left, not disturbing any of the oc- 
cupants of the apartment as far as he knew (R. 340, 526). 
Tracing his route in detail, appellant stated he turned off 
of O Street into the alley alongside Scotts Hotel, turning 
again into the alley behind it, noting at that time a little 
light over the tradesmen’s entrance (R. 340, 526). Pro- 
ceeding to the rear entrance he went through the open gate 
to the rear door which he found closed but which opened 
when he turned the lock (R. 340, 526, 527). Entering, he 
went down a corridor to a door marked ‘‘Stairway’’, re- 
moving his shoes en route (R. 340, 527). Going to the sec- 
ond floor, appellant opened a door into a corridor. Walking 
down it to the right he noticed the second or third door 
was ajar. He entered, placing his shoes under a wash basin 
to the left just inside the door (R. 341, 527). It was then 
about two A.M. (R. 530). The light from a lamp in the 
alley permitted him to see a woman lying in bed who raised 
up as he entered. Putting his right hand over her mouth, 
he grabbed a duckpin from the headboard, warning her to 
remain silent. Releasing his hand, she ‘‘let out...a 
squawk’’ and he hit her about the face several times with 
the duckpin (R. 527). 

The appellant continued that he pulled her to the floor, re- 
moving her pants, adjusting her night clothes, and arrang- 
ing her limbs with a chair cushion and pillow; he placed 
a stocking around her neck which he did not tighten as she 
stopped moaning. The description matched the observed 
condition of the body when discovered. (Compare R. 342, 
528 with R. 236-240). After intercourse, appellant did not 
leave by the door as he heard a noise in the corridor. On 
the way to the window, he noticed an envelope on the dresser 
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which he picked up and shook; as it jingled as if there was 
money in it he put it in his pocket (R. 342). 

Going to the window appellant unlatched the clasps and 
removed the screen, placing it on the roof. He went along 
the building wall, as he phrased it, ‘‘ ‘To keep anybody 
from looking out above from seeing me as I crossed the 
roof’ ’’ (R. 528, 529). Reaching a little platform at the 
end of the roof, he climbed over a fence, snagging his trou- 
sers (R. 342, 529). Dropping to the alley, he put on his 
shoes and returned home, meeting no one (R. 529, 530). 
In the bathroom he washed blood from his T-shirt with 
‘** ‘soap, water and Clorox’ ’’ (R. 530). 

Certain incidents recounted by appellant in his confession 
internally corroborated its correctness as they were details 
that only the murderer could know. Such a circumstance 
was the existence of appellant’s snagged trousers, which, 
upon recovery, were found to be new and marked by three 
evenly-spaced holes inside the left knee (Gov. Ex. 7, R. 582). 
It has been seen also that the position of the decedent lying 
in bed with relation to the shelf where the duckpin was 
kept * made inevitable that any use of that instrument to 
subdue her would be with the left hand; this was borne out 
by the resultant injuries confined to the right side of the 
head. While these were obvious conclusions to investiga- 
tors on the scene, they depended on the arbitrary and rela- 
tive locations of a bed and a weapon, matters as to which 
only the perpetrator of the crime could have correct knowl- 
edge. 

A unique acquaintance with the facts * was further demon- 
strated by appellant in reenacting the crime in the course of 


5 The manager testified the duckpin had been kept on the left 
side of the headboard bookcase (R. 156). 

* An additional] indication arose from the circumstance that, be- 
fore confessing, when appellant was recounting what he had al- 
legedly read about the crime, he interrupted his narrative and at- 
tempted to correct it at the point where he mentioned that, in addi- 
tion to a duckpin, a stocking had been used. He interjected, as to 
the stocking, “I don’t mean that.” Admitting not reading about a 
stocking, he said he mentioned one because “ ‘. . . that is just a 
good thing to kill somebody with’ ” (R. 322-23). 
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which he displayed guilty knowledge of the layout of this 
hotel for ladies. The significance of what he was able to 
demonstrate more clearly appears when considered in 
conjunction with the external disposition of the hotel sum- 
marized at the outset. To this should be added a comple- 
mentary description of the inside route through the rear 
door. 

The rear door opens on a T-shaped corridor, described by 
the manager of the hotel as a confusing maze at this point 
because of the various doors and windows (R. 144, 148; 
Gov. Ex.’s 3A, 3J, R. 147, 173). About fifty feet up and 
to the right this corridor ends at a then unlocked door to 
the rear stairway leading to the upper floors (R. 148-150, 
181, 573). Inside this door is a short flight to the second 
floor, access to which is gained through another door in 
the stairwell (R. 150). This second door opens on a cor- 
ridor, part of a cross-shaped system of corridors running 
through the entire second floor (R. 150). 

Appellant was taken to Scotts Hotel by several officers 
under the command of Captain Felber who had been of 
those who had originally responded to the scene of the crime 
when the body had first been discovered (R. 571, 586). At 
the hotel the officers were met by the manager, Miss Gies, 
who accompanied them (R. 139). The appellant led the of- 
ficers, being addressed only by Captain Felber who re- 
stricted his interrogation, according to Miss Gies, to such 
questions as ‘‘ ‘What did you do next? Then what hap- 
pened?’ ’? (R. 174, 184, 187). Upon their arrival Captain 
Felber told appellant to take the lead and point out step by 
step what he had previously stated (R. 572). 

Appellant led them down the steps to the rear door which 
he stated was ‘‘unlocked’’. Asked what he meant he showed 
them ‘‘that the door was just barely closed . . . the lock 
was not caught’”’ (R. 147). Appellant then went down the 
corridor turning to the door to the rear stairwell. Unable 
to open this door, he looked at Captain Felber ‘‘with a sur- 
prised expression’’, explaining that when he was there the 
door had been unlocked (R. 573-574). (A lock had been in- 
stalled on this door a few days after the crime (R. 150).) 
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Ascending the flight of stairs to the second floor landing, 
appellant went through the door, a point from which it was 
impossible to see numbers on any door in the corridor on 
which it opened (R. 153). He looked to the right, and 
then in several directions, after which he proceeded to the 
right along the corridor in the direction of Room 213 (R. 
152, 153). Appellant stopped in front of the second door 
and then moved on to the third, which he said was the door, 
showing them that it had been open a few inches (R. 154, 
574). 

Inside the room certain articles of furniture had been re- 
arranged and others were missing. Among other things 
appellant correctiy noted: (1) the absence and prior loca- 
tion of the overstuffed chair whose cushion he had placed 
under the body of his victim; (2) that the dresser had 
been catercornered instead of flush against the wall; (3) 
that the gooseneck lamp had been bent over the bed instead 
of straight; (4) that the bare floor and had not been car- 
peted but had a rug which was missing (R. 156, 575-576). 

Reaching up to the left side of the headboard bookcase 
where the duckpin had been kept, appellant demonstrated 
his use of it with his left hand while he kept his right over 
the deceased’s month (R. 156). After repeating his other 
movements, appellant removed the screen by its clips, set- 
ting it outside the window. He then stepped out on the roof, 
proceeding close to the wall to the corner formed by the 
fence and the hotel proper. When he arrived at the small 
coping there, about two feet high, he mounted it and got 
up on the fence (R. 577). Appellant pointed out a bent 
portion of the wire at the top of the fence as the place where 
he tore his trousers (R. 160). 

Appellant was not arrested until twelve days after the 
crime (R. 295-296). He was given a complete physical ex- 
amination by the deputy coroner, Dr. Murphy, the follow- 
ing day, July 18, 1953 (R. 644). A test for the presence of 
blood was ‘‘positive on the penis and very positive on the 
pubic hair’’, indicating a large amount of blood in the lat- 
ter portion (R. 647, 650). According to the coroner, traces 

of blood in that area remain for a long period of time 
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(R. 651). Asked about this blood by the coroner, appel- 
lant replied that he must have gotten it when he raped 
the decedent (R. 649). The following day appellant again 
confessed to the classification officer at the jail, Mr. 
Theodore Manzano (R. 667). 

Taking the stand, appellant testified that he confessed 
because Officer Deenihan had struck him about the body and 
kneed him (R. 752). Dr. Murphy testified, however, that 
later that morning he had identified himself to the appel- 
lant and asked if he had been mistreated. Appellant re- 
plied ‘‘absolutely no . . . They were all very good friends 
of his’’ (R. 797). Further, a very thorough physical ex- 
amination revealed no traces of an assault (R. 795-798). 
This alleged occurrence was an isolated incident claimed to 
have taken place (after, it had been developed outside the 
jury’s hearing, there had been confessions in other crimes) 
in the polygraph room during a short interval at 3 A.M. 
when Sergeant McCarthy left appellant alone with Sergeant 
Deenihan (R. 500-501, 752, 755, 800). Not only did the lat- 
ter deny this, in which he was corroborated as to circum- 
stances by Sergeant McCarthy, but Lieutenant Hartnett, 
then in charge of the investigation, and who had the room 
under surveillance through a one-way window, testified 
that no such occurrence took place? (R. 787, 790-92, 800). 

It will be recalled that as the crime occurred on a week- 
end it was not discovered by the hotel until about thirty-two 
hours later. During this period the metal screen was ex- 
posed to the weather and retained no fingerprints (R. 288). 
As seen, the neck of the duckpin contained only unidentifia- 
ble smudges due to the slipping of fingers or similar cir- 
cumstances. The silk stocking about the decedent’s neck, 
as well as the other remaining objects necessarily handled 
by the murderer—the chair cushion and pillow under the 
body, presented a surface not conductive to the retention of 
fingerprints and none were obtained (R. 636, 723). There 


7 On the prior appeal testimony as to this alleged incident by the 
appellant was characterized by the Court as incredible. Note 15, 
infra. 
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was no blood on appellant’s T-shirt but the coroner testified 
that blood would be dissolved by detergents (R. 742, 651). 

In the course of their investigation the officers processed 
the entire room of the decedent for fingerprints (R. 281). 
The decedent, the appellant, the employees of the hotel (as 
well as police officers, doctors and morgue attendants) and 
some tenants who had visited the room were fingerprinted 
and palmprinted (R. 291, 628, 629, 633). Partially under 
- @ pillow beneath the body of the deceased there was found 
a pocket-sized book (R. 266; Gov. Ex. 6, R. 275). On it was 
found a partially visible print in which a small spot of blood 
was infused (R. 267, 291). The latent area of the print, 
brought out by the expert, increased the discernible area 
of the print to a size indicating that it was a palmprint or 
sole print, being too large for a finger (R. 270-272). Due 
to the rough texture of the book there were preserved 
points not necessarily sufficient in number to support a 
positive identification of anybody (R. 270, 274-275). How- 
ever, points of dissimilarity were sufficient to eliminate the 
possibility that the mark was the result of contact by ap- 
pellant or the deceased (R. 271, 272). No identifiable print 
or fragment of a print of the appellant was found in the 
room (R. 281). Because of their position, or other circum- 
stances, the few other prints were not likely to have been 
left by the murder.® 

Before appellant’s arrest there had been submitted to 
the laboratory of the Federal. Bureau of Investigation 
scrapings from the fingernails of the decedent and on July 
21, 1953, after the arrest, additional specimens were sub- 
mitted, including hair from the decedent’s head, appellant’s 
trousers and T-shirts, and a piece of chain link from the 
hotel fence containing the fibers. The nails had contained 


8 In addition to prints too imperfect (e.g., R. 629, 631), the fol- 
lowing prints were obtained which, though capable were not in 
fact identified: (1) a partial fingerprint on a travelling clock 
(R. 626); (2) part of a palmprint on a wooden arm of the over- 
stuffed chair; (3) a partial fingerprint on glass of the lower outside 
section of the window (R. 631). As to the last print, it has been 
seen that there was no evidence of an outside entry and the screen 
was operable from the inside. 
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two fragments of naturally wavy brown Caucasian head 
hair, damaged on the ends but permitting a finding that 
they were ‘‘most similar’’ to the decedent’s own hair. Also 
contained in the fingernails were microscopic bits of brown 
and white wool and green cotton fibers. These did not 
come from appellant’s clothes. They also did not match 
white and green cotton fibers removed from the fence. 
Further, the fibers from the fence were not from appel- 
lant’s clothing (R. 733-737). | 

Appellant’s own testimony consisted of a mere denial 
of commission of the crime (R. 747, 764, 765), and a state- 
ment that the confession, admittedly given, was false (R. 
755). His landlady, one room of whose apartment he oc- 
cupied at the time of the crime, testified that on July 4, 
1953, the eve of the crime, appellant had taken her daugh- 
ter, Marguerite Lambert, and a niece to the Monument 
grounds to see the fireworks and all three returned after 
eleven P. M. (R. 705-706). Shortly thereafter appellant 
_retired and the landlady went to bed about an hour later 
(R. 707). After retiring she did not hear anything, al- 
though the entrance door to the apartment squeaked when 


in use. The appellant was there the next morning (R. 707- 
709). It was developed that a screen blocked her view of 
any exit from the apartment (R. 710). In addition, appel- 
lant elicited from the nightwatchman, Mr. Ward,° that at. 


® At the last trial it had been elicited from Mr. Ward that about 
4:20 A.M., July 5, he had received a complaint from a lady on the 
fourth floor that a colored man, whose description she did not give, 
had been in her room. Transcript of Record, p. 508, Watson v. 
United States, D. C. Cir. No. 12675. Based on this transcript, at the 
instant trial the defense sought to elicit details from Captain Fel- 
ber, interrupting the explanation when inconvenient details emerged, 
such as that her pocketbook, claimed stolen, had been mislaid in a 
lavatory (R. 601-603). At this stage the defense asked and later 
was provided with a police report as to this lady complainant 
(R. 601,.659). Although the defense had known of the witness 
before the trial, no attempt was made to find her until the trial, at 
which time she could not be located; it.was clear from the record 
that the defense had had plenty of opportunity, as the trial court. 
noted (R. 659-660). Questions seeking to elicit a description sup- 
posedly given Mr. Ward were excluded as hearsay (R. 700). At 
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12:15 A. M. July fifth, he had checked the rear entrance 
door and found the lock was in the on (or locked) position 
(BR. 702-703). 


STATUTE INVOLVED 


31 Srar. 1321 (1901), as amended, 22 D. C. Cove § 2401 


(1951) : 


Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and premed- 
itated malice or by means of poison, or in perpertating 
or attempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose 
so to do kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in section 22-401 or 
22-402 of this Code, rape, mayhem, robbery, or kid- 
napping, or in perpetrating or in attempting to perpe- 
trate any housebreaking while armed with or using a 
dangerous weapon, is guilty of murder in the first 
degree. 


SUMMARY OF ARGUMENT 
I 


Appellant’s trousers, bearing snag marks traceable to a 
murder, were properly admitted because recovered by con- 
sent subsequent to a voluntary confession in which their 
existence and location had been revealed. 

The reenactment of the crime was not excluded by the 
Court in its previous opinion in this case. 


ba 


The corpus delicti of murder in the attempted perpetra- 
tion of rape was amply demonstrated independently of the 
confession. When discovered, the body had been forcibly 


this juncture the defense stated: “Very candidly, I have never been 
able to see the real merit in that questioning but I am offering it 
to show some sort of unusual occurrence occurred on the fourth 
floor since the defendant’s testimony through all his ae 
that he only got to the second floor” (R. 700). 


a» p © 
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arranged on pillows in a manner to facilitate intercourse 
and with a silk stocking around the neck to still further out- 
cry. There was much more evidence, but these circum- 
stances were sufficient to constitute the required overt act 
and to indicate the necessary intent. 


my 


Appellant’s consent to a lie detector test was admissible 
as a circumstance bearing upon the voluntariness of the 
confession. 


IV 


Where a written confession had been excluded because 
of unnecessary delay but an oral confession had been ad- 
mitted over objections held to be incredible by this Court, 
a defendant should not be permitted to examine and argue 
as to the absence of a written confession without being 
willing to let the fact emerge that one had actually been ex- 
ecuted. 


Vv 


The court did not err in refusing proffered instructions 
derogatory of circumstantial evidence and submitting the 
issue of second degree murder in the absence of indications 
that homicide might not have been in the attempted per- 
petration of rape. Suggested additions as to voluntari- 
ness, alibi, and in summary of the evidence, were not war- 
ranted. 


ARGUMENT 
I 
Appellant’s Clothes and Admissions Against Interest Were 
Admissible 


Appellant’s main arguments deal with the claimed inad- 
missibility of his trousers, which, as has been seen, con- 
tained snag holes tending to mark him as the murderer. To 
this issue appellant directs two arguments: (1) appellant’s 
trousers (and T-shirt) should have been suppressed because 
there was no valid consent to the search of his room (Arg. 
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1, Br. 20); (2) assuming a valid consent, physical objects 
may be suppressed under the McNabb ® rule which, appel- 
lant claims, does not extend solely to confessions (Arg. 2, 
Br. 24). Appellant additionally contends that his recon- 
struction of the crime, considered in its aspect of a series of 
admissions against interest, and the testimony of the coro- 
ner as to his conversation while physically examining the 
appellant violated the Court’s previous decision™ and 
should have been excluded under the McNabb rule (Arg. 3, 
Br. 28, 30). 
(a) 


There Was Valid Consent to the Recovery of Clothes Pre- 
viously Identified in a Voluntary Confession 


The trial under review is the third for appellant, there 
having previously been one mistrial and one reversal. It 
was only before the third trial that appellant first moved to 
suppress his clothing. Nevertheless the trial court enter- 
tained the motion and took testimony, embodying the rea- 
sons for denial in an opinion.” 

At the hearing on the motion to suppress, on the issue 
whether consent was real or the product of duress, there was 
introduced in evidence, by stipulation, the entire testimony 
before the jury of many officers who had testified at the pre- 
vious trial. After its review of this evidence on the pre- 


30 McNabb v. United States, 318 U.S. 332 (1943). 

11 Note 1 supra. 

12 R. 3-13; United States v. Watson, 146 F. Supp. 258 (D.C. D.C. 
1956). 
13 R. 982, 995. Further references in this footnote are to the 
record in D.C. Cir. No. 12675, Watson v. United States, 98 U.S. 
App. D.C. 221, 234 F.2d 42 (D.C. Cir. 1956). To prevent confusion, 
references to the transcript of the second trial will be designated 
“Tr.” to distinguish them from references to the record (denominated 
“R.””) now on appeal. The stipulation embraced the prior testi- 
mony of the following officers: Sgt. Patrick A. Deenihan, Homicide 
Squad (Tr. 254-320; 582-593) ; Sgt. James K. McCarty (Tr. 321- 
337; 602-603) ; Sgt. Carl A. Rudbeck, Hom. Squad (Tr. 396-402) ; 
Sgt. Alfred D. Clarke, Hom. Squad (Tr. 402-434) ; Deputy Chief of 
Police Edgar E. Scott, Chief of Detectives (Tr. 598-602); Officer 
Charles A. Mackie, Sex Squad (Tr. 621-624); Lieut. Lawrence A. 
Hartnett, Hom. Squad (Tr. 624-632). 





15 


vious trial this Court had noted that prior to nine A.M. on 
the morning of July 18, 1953, appellant had made several 
oral confessions whose voluntariness was properly an issue 
for the jury, no constitutional right being involved, and as 
to which the trial court had correctly determined there had 
been no ‘‘unnecessary delay’? under the McNabb rule. 98 
U.S. App. D.C. 221, 224, 225, 234 F.2d 41 (D.C. Cir. 1956). 

The defense represented to the trial court that, as no 
motion to suppress had been filed at the two previous trials, 
appellant had not been asked whether he had consented to 
the recovery of his trousers from his room (e.g., R. 1004, 
984). Therefore, restricted to the manner of consent, 
(whose reality was to be decided on stipulated portions of 
the transcript of the previous trial), the defense called as 
witnesses at the hearing on the motion Captain Felber, in 
charge of the Homicide Squad, Deputy Chief of Police 
Scott, Chief of Detectives, and the appellant (R. 936, 982, 
1005). . 

There was no conflict in the testimony as to the giving of 
the consent," but appellant testified that he orally consented 
because he feared that if he refused ‘‘they would beat me 
some more’’, referring to an alleged beating administered 
to him early that morning by Sgt. Deenihan (R. 1009). 
Formal consent was given to Captain Felber at about 
10:20 A.M., July 18, 1953 (R. 971), which was toward the 
earlier limit of a period (9-10 A.M. to 2 P.M.) during which 
the Court previously held that unnecessary delay in taking 
the appellant before the Commissioner required the exclu- 
sion of a written (but not oral) confession completed at the 
later time. The appellant, however, related the claimed un- 
reality of his consent not to anything that occurred during 
this period but solely to a prior incident the occurrence of 
which the Court termed ‘‘totally incredible.’’** The same 
record upon which this previous determination was made 
is again before the Court by stipulation. 

During the course of oral confessions which this Court 
had previously ruled admissible and which in the instant 


14 The trial court so found (R. 6-7). 
15 Watson v. United States, supra at 224. 
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case the jury found to be voluntary, appellant had revealed 
that his trousers had been snagged going over the fence of 
Scotts Hotel. He had revealed this fact to Sergeant Deeni- 
han at about 3:45 A.M. (Tr. 274," 281). He had again re- 
vealed the existence of these trousers and their markings 
to Captain Felber shortly after 8 A.M. (R. 937, 942). The 
captain then had asked him if he was wearing the trousers 
and was told ‘‘ ‘No, they were in his home, his apartment.’ ”’ 
(R. 942-943). 

As to the determinants of the validity of a consent to the 
recovery of incriminating articles appellant relies (Br. 20) 
on the Judd, Nelson and Higgins cases. As the Court held 
in Mallory v. United States,” the first two cases are to be 
distinguished on the ground that neither involved a confes- 
sion. In such cases as the instant one the distinction is de- 
terminative because both Higgins and Mallory hold that 
where objects intimately associated with a crime, such as 
clothing bearing identifying traces, are recovered the vol- 
untariness of the consent merges with the question of the 
voluntariness of the confession in the course of which the 
existence and location of such objects are made known. In 
this case, it has been seen, the consent related back to an 
oral confession held by this Court, on the same evidence 
again before it by stipulation,’* to have been admissible. 

Appellant presents no holdings in support of his further 
argument (Br. 24-27) that the McNabb rule of exclusion 
extends to objects, as distinguished from confessions. He 
cites Rea v. United States, 350 U.S. 214 (1956) (federal law 
enforcement officer made narcotics, suppressed because of 
improperly issued federal process, the basis of state com- 
plaint). While the immediate holding in the Rea case was 
in exercise of the supervisory power of the Court over its 


16 For explanation of this reference, see note 13, supra 

17 Judd v. United States, 89 U.S. App. D.C. 64, 190 F.2d 649 (D.C. 
Cir. 1951); Nelson v. United States, 93 US. App. D.C. 14, 205 
F.2d 505 (D.C. Cir. 1953); Higgins v. United States, 93 U.S. "App. 
D.C. 340, 209 F.2d 819 (D.C. Cir. 1954); Mallory v. United States, 
98 US. App. D.C. 406, 236 F.2d 701 (D.C. Cir. 1956), cert. granted, 
352 U.S. 877 (1957). 

38 Note 13 and text. 
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process and those who execute it, the background of this 
case was the familiar procedure under the appropriate 
criminal rule (41(e)), procedurally implementing the 
Fourth Amendment’s prohibition of unreasonable searches 
and seizures. The purely procedural McNabb rule was in 
no way involved. Neuslein v. District of Columbia, 73 App. 
D. C. 85, 115 F.2d 690 (D.C. Cir. 1940), also cited, is in the 
same case.” Of it the court below stated (R. 11, 146 F. 
Supp. 258, 261): 


‘‘Neuslein v. District of Columbia . . . cited by the de- 
fendant, does not sustain the defendant’s position on 
this point. In that case, the information obtained by 
the police was secured after an unlawful entry into 
premises in violation of the Fourth Amendment. In 
other words, it was secured in violation of a constitu- 
tional right of the defendant.”’ , 


As has been seen, the court was most indulgent in per- 
mitting this belated motion on the eve of a third trial. The 
policy expressed in the appropriate rule itself is that a 
motion to suppress ‘‘shall be made before the trial unless 
opportunity therefor did not exist or the defendant was not 
aware of the grounds for the motion ...’’ Fed. R. Crim. 
P. 41(e). Its filing here was manifestly dilatory. Cf. Nar- 
done v. United States, 308 U.S. 339, 342 (1939). The policy 
against the disorderly intrusion of collateral attacks on pro- 
bative evidence equally applies to what follows. 


19 Appellant also cites (Br. 26) Cradle v. United States, 85 US. 
App. D.C. 315, 178 F.2d 962 (1949), cert. denied, 339 U.S. 929 
(1950). In that case the court upheld a conviction of grand larceny 
on the ground, among others, that any search was incident to a law- 
ful arrest without a warrant. Appellant relies on a statement in the 
opinion that “assuming arguendo” an illegal search and seizure, an 
“officer’s testimony concerning this recovery may have been inad- 
missible, even though they were not physically introduced in evi- 
dence.” Id. at 318. This statement, explicitly illustrative, obviously 
does not relate to confessions. It means no more than that, if for- 
bidden to introduce the thing recovered, an officer may not sub- 
stitute his testimony to establish the fact of recovery, the latter 
being immediately within the spirit of the exclusionary rule. 
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(b) 


Details of the Reenactment and Statements to the Coroner 
Were Admissible 


’ Appellant contends that his reenactment of the crime, 
considered in its aspect of a series of admissions against 
interest, and the testimony of the coroner as to his conver- 
sation while physically examining the appellant, violated 
the court’s previous decision and should have been ex- 
cluded under the McNabb rule ‘(Arg. 3, Br. 28, 30). In 
addition to the Watson opinion appellant cites again some 
of the cases already referred to in subsection (a). 

The misconstruction argument is too extreme to be sup- 
ported by a case in which the Court, on a complex record, 
struck a balance not only in its ultimate holdings but also 
in that portion of the opinion analyzing the facts necessary 
to an understanding of the holdings. At the end of a period 
in which unnecessary delay occurred, a written confession 
was struck down and was held to require reversal, although, 
it was also held, the oral confession at the beginning was 
clearly admissible. Watson v. United States, supra. 

It was said in the Tyler case where, like the instant case, 
there had been a savage secret murder in a large building, 
that a reenactment has a relation to the establishment of 
physical facts in addition to its status as a series of admis- 
sions against interest. In an appropriate case such a reen- 
actment may, as manifestly it did here, produce not only 
statements but ‘‘incriminating acts’’ which add to the quan- 
tum of proof. Tyler v. United States, 90 U.S. App. D.C. 1, 
4-5, 8, 193 F.2d 23 (D.C. Cir. 1951), cert. denied, 343 US. 
908 (1952). 

In the Watson case the Court noticed the fact of the reen- 
actment in connection with the onset of delay, but it also 
noticed other facts so contributing and had occasion to say 
that the quantum of permissible Government proof included 
‘‘notably the oral admissions coupled with physical facts.”’ 
Id. at 227. When the statement as to physical facts is con- 
sidered in the light of the holding, which did not specifically 
exclude a reenactment bearing close relation to the physical 
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facts, it is concluded that admission of this evidence at the 
instant trial was in harmony with the prior opinion in this 
case. 
This conclusion is fortified by the consideration, already 
detailed, that the reenactment at Scotts Hotel was toward 
the earlier extreme of a period in which delay occurred. 
Subsequent delays were due in part to similar reenact- 
ments, the police having been led to appellant by reason of 
the manner of his commission of the crime of rape in the 
same neighborhood (as well as other crimes) (R. 495, 988). 

As to the testimony of the coroner, on the previous ap- 
peal the Court recited, without question as to admissibility, 
a considerable portion of it, coupling it with the confession 
to the jail admissions officer, which was clearly admissible. 
Id. at 224. It will be recalled that the coroner, who is by 
local statute the committing: magistrate in murder cases,” 
had informed the appellant of his identity and warned him. 
that any examination might be used against him in court 
(R. 519). 

i 


Attempted Rape Was Shown Independently of the Confession 


Appellant’s fourth argument (Br. 32) is that a judgment 
of acquittal on the third count, charging murder in the 
attempted perpetration of rape, should have been granted. 

Below (R. 66) appellant acknowledged and does not ques- 
tion here the fact that the circumstances at the scene amply 
demonstrated an unlawful killing in that the blows causing 
death were unjustified and were not accidental or self- 
inflicted. The argument runs (Br. 33) that 


<<... the crucial issue is what is the corpus delicti of an 
attempted rape. ... Certainly the presence of the 
woman on the floor with her head battered in and her 
night gown pulled up does not establish an attempted 
rape.” 


2°11 D.C. Copp § 1205 (1951). 
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Even putting aside other circumstances, unadverted to, 
indicating that Room 213 exhibited a scene of rape classical 
in its completeness (note 4 and text, supra), appellant’s 
question is self answered. Circumstantial evidence in such 
a case ‘‘is as convincing as if the prosecutrix had been able 
to testify ™...’’ The elements ‘‘essential to an attempt to 
commit the crime of rape... are a specific intent to commit 
the crime of rape and some overt act to accomplish which 
falls short of accomplishment.’? State v. Huffman, 87 
S.B.2d 541, 555 (W.Va. 1955): see State v. Whitfield, 129 
Wash. 134, 224 Pac. 559, 561 (1924). The forcible ar- 
rangement of the body on pillows in such manner as to 
facilitate intercourse, together with the silk stocking about 
the neck to still further outcry, were sufficient in them- 
selves to constitute the required overt act and to evidence 
the necessary intent. As has been seen, much more than 
this was shown (note 4, supra). 


it 


Reference Was Properly Made to the Taking of a Polygraph 
Examination, a Circumstance Relevant to Voluntariness of 
the Confession 
Appellant’s fifth argument is that voluntary consent to 

the taking of a lie detector test is inadmissible (Br. 35). 

Further, assuming admissibility, the appellant claims he 

was entitled under the principle of completeness, as ex- 

plained in United States v. Corrigan, 168 F.2d 641 (2d Cir. 

1945), to have the jury informed that the outcome of the test 

was inconclusive. 

The Corrigan case recognizes the principle but reversal 
was required for admitting particular evidence under it. 
As explained, the doctrine applies where a party opens the 
door by putting in part of a document or conversation. 
But here only the fact of the consent to the test was offered 
under circumstances bearing much less hardly on the de- 
fendant than in the Tyler case in which the admissibility 
of such evidence was sustained as a circumstance bearing 


22 State v. Miller, 211 S.C. 306, 45 S.E.2d 23, 27 (1947). 
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upon voluntariness of the confession. As the Court pointed 
out, ‘This court has held the results of a lie detector test 
to be inadmissible.’’ Tyler v. United States, supra at 9. 
As in Tyler there was a ‘‘clear and positive instruction to 
the jury, holding the evidence within proper bounds’’ 
(bid. ; R. 432), and appellant was due no more. 


IV 


Rulings on the Status of Oral Confessions Were Correct 


In his cross-examination of the first officer to whom 
appellant confessed, counsel was permitted to elicit that 
the confession had not been reduced to writing at that time 
(R. 390). However at the bench the court instructed the 
defense that to pursue this subject would open the door to 
the existence of a written confession (R. 390). 

Appellant’s sixth argument (Br. 37) complains of this 
ruling and asserts further that the court should have per- 
mitted him to argue the absence of a written confession 
‘‘onfettered to the jury’’ (i.e., with the actual existence of 
a written confession kept from them) (Br. 39). Trial 
courts undoubtedly have a discretionary power to restrict 
cross-examination and argument. Appellant was not re- 
stricted here, but merely received a timely warning that so 
sophistical an argument would be permitted, if persisted 
in, but would entail the consequence of the full truth being 
revealed. 

A separate argument is made, appellant’s eighth (Br. 
43), involving this same fundamental fallacy. There it 
is asserted that the trial court committed reversible error 
in not instructing that an oral confession should be received 
with caution. Appellant cites Jackson v. United States, 
91 U.S. App. D.C. 60, 198 F.2d 497 (D.C. Cir.), cert. denied. 
344 U.S. 858 (1952) In that case the Court was careful to 
say it was not laying down a ‘‘general rule for all cases.’’ 
Even had the Court not so indicated, the present case is not 
within the spirit of the Jackson requirement. As the cases 
cited by the Court in Jackson indicate, at least one reason 
for the requirement was to distinguish merely casual re- 
marks, subject to the infirmities of memory and language, 
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from written statements subscribed by the person affected. 
E.g., State v. Henderson, 186 Mo. 473, 85 S.W. 576 (1905). 
As far as this consideration contributed to the emergence 
of the cautionary instruction. this case must be considered 
as coming within the rule for there was, in fact, a written 
confession excluded in furtherance of another policy. Fur- 
ther, on an issue closely related to voluntariness of the con- 
fession (reality of consent to the recovery of clothing) there 
is again before the Court by stipulation the same evidence 
on which the Court previously ruled that the oral con- 
fessions were clearly admissible (note 13). 

In this whole area, therefore, appellant merely asserts a 
right to the mechanical application of discretionary rules 
which are required to be administered fairly. * 


V 


There Was No Error in the Charge 


Appellant’s remaining arguments* have to do with al- 
leged errors in refusing proffered written instructions and 
in omissions from the charge as rendered. 


Appellant urges (Br. 41) that a proffered instruction 
(number 15, R. 1074), disparaging that part of the pros- 
ecution’s case which consisted of circumstantial evidence, 
should have been granted. In support of this argument he 
states, for example, that ‘‘from the oral confession of the 
appellant he touched a number of items in the room’’ (Br. 
41). It will be recalled from the counterstatement that the 
duckpin bore undecipherable prints due to the manner of 
its use and the screen had been exposed to the weather 
during the time that this secret crime went undiscovered. 
The only other objects necessarily touched were incapable 
of holding a print. Only one print had any significance, 
for the book on which it appeared was presumably dis- 
lodged from the same area that the murderer intentionally 
took the duckpin. But a palmprint on a book, in the nature 


22 See Fep. R. Cem. P. 2. 
23 Arguments 7 (Br. 41); 9 (Br. 47); 10 (Br. 49); 11 (Br. 51); 
12 (Br. 53); 13 (Br. 54). 
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of the way such objects are handled, was not a necessary 
mark of the killer. The foregoing but illustrates the wis- 
dom of the rule forbidding instructions disparaging cir- 
cumstantial evidence.* Holland v. United States, 348 U.S. 
121, 139-140 (1954). 

Appellant’s ninth argument (Br. 47) is that the Court 
erred in failing to submit to the jury the included offense of 
second degree murder on the count alleging the attempted 
perpetration of rape. He had submitted two written re- 
quests one of which asked for submission of second degree 
murder on the theory the rape may have been an after- 
thought (number 5, R. 1065) and another claimed outright 
acquittal if there was reasonable doubt in this particular 
(number 16, R. 1075). Included offenses are to be sub- 
mitted only if supported by evidence. Fed. R. Crim. P. 
31(c) ; Goodall v. United States, 86 U.S. App. D.C. 148, 180 
F.2d (D.C. Cir.), cert. dented, 338 U.S. 872 (1948). It is 
apparent that appellant’s argument is but a variation of 
the contention as to a defective corpus delicti, above dis- 
cussed. In State v. Whitfield, supra, it was stated that a 
similar contention under facts such as shown here was ‘‘but 
a technicality to embarrass justice .. . if the killing took 
place while the appellant was concerned in a rape it is 
immaterial if it was during the attempt, consummation, or 
flight.’’ Id. at 561, 562. Certainly the rule applies here, 
in the absence of testimonial explanation, and where the 
murderous assault, perpetrated on the bed, was carried 
over to the floor where a stocking was looped about the 
neck in case of need while the rape was being perpetrated. 

It will be recalled that almost complete reliance, in tes- 
tifying as to involuntariness, was placed by appellant on 
the claimed occurrence of an incident in which he had been 
beaten. Appellant’s tenth argument (Br. 49) is that the 
court should have additionally instructed that appellant 
had testified also that it had been induced by exhaustion. 


% Appellant’s twelfth argument (Br. 53) complains of the denial 
of three instructions containing, in addition to matters covered 
in the charge, statements derogatory of circumstantial evidence (in- 
structions 1, 3, 4; R. 1060, 1062, 1063). 
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The court had instructed that involuntariness might be 
shown by ‘‘mental or moral pressure of any kind’’ (R. 
897). Further such an added instruction is not required 
unless there is sufficient evidence to warrant it and cer- 
tainly a bare minimum of such evidence, unaccented in 
appellant’s testimony, is not sufficient to constitute revers- 
ible error. See Hawkins v. United States, 81 U.S. App. 
D.C. 376, 377, 158 F.2d 652 (D.C. Cir.), cert. denied, 331 
U.S. 830 (1947). | 

Appellant’s eleventh claim of prejudicial error (Br. 51) 
involves the denial of an instruction on alibi because, as 
appellant states, it was first requested orally at the close of 
the charge and had not been submitted with the numerous 
written requests considered by the court. Not only should 
instructions be proffered in writing in advance,* but this is 
especially warranted where the a-typical ‘‘defense’’ of alibi 
is concerned. For it has been said in a not dissimilar case, 
‘Tt is sometimes difficult to determine . . . whether the de- 
fendant is attempting to establish an alibi, or is merely de- 
nying his participation in the crime.’’ Commowmeealth v. 
McQueen, 178 Pa. Super 38, 112 A.2d 820, 823 (1955). Cer- 
tainly where a secret crime occurs in the small hours and a 
defendant, silent on this point himself, merely puts on oth- 
ers in separate rooms in an apartment not far away (to say 
they did not hear him go out), the defense tends to merge 
with the general issue of not guilty. As the trial court 
pointed out, in this aspect it relates only to evidence com- 
pletely argued to the jury in the opening and closing state- 
ments without special denomination as ‘‘alibi.’? In such 
circumstances a belated request is a mere device to empha- 
size particular evidence sufficiently covered in the broad 
instruction that the Government must prove beyond a rea- 
sonable doubt that the defendant committed each element of 
the crime (RB. 881). 

Appellant’s final argument (Br. 54) is that the trial 
jadge’s summation of the evidence was unfair. In support 
he repeats his previous contention that there was no corpus 


23 Fen. R. Crm. P. 30; Lanham v. United States, 87 U.S. App. 
D.C. 357, 185 F.2d 435 (D.C. Cir. 1950). 
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delicti of attempted rape and a highly argumentative view 
of what the circumstances, such as fingerprints, tended to 
prove. It is submitted that this contention fails on the 
authority of Wheeler v. United States, 82 U.S. App. D.C. 
363, 165 F.2d 225 (D.C. Cir. 1947), cert. denied, 333 U.S. 829 
(1948). As in that case the objection here, devoid of rheto- 
ric, is to comparative length, which is explained by the fact 
that the Government evidence was ‘‘more voluminous than 
that of the appellant.”’ Id. at 366. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the judgment below should be affirmed. 
Outver Gascu, 
United States Attorney. 
Lewis CakRoLL, 
Freperick G. SmirHson, 


Joun D. Lanz, 
Assistant United States Attorneys. 





